Brindle Waye
END-USER SOFTWARE LICENSE AGREEMENT

1. Grant of License. Subject to your compliance with the terms and conditions contained in
this End-User Software License Agreement (“Agreement”), Brindle Waye (“Supplier”)
grants to owner of the computer this software is loaded onto (“you”) a royalty-free, non-
exclusive, non-transferable license (the “License”) to use its accompanying proprietary
software and/or applets and any accompanying electronic documentation (collectively,
the “Software”) solely for your own lawful use. The Software may be installed only on (a)
one computers controlled by you, or (b) one network server allowing only you and other
persons who have agreed to the terms and conditions of this Agreement to access the
Software. The Software will be downloaded to you electronically upon your acceptance of
this Agreement.

2. Ownership of the Software/Restricted Use. Supplier and/or its suppliers or licensors own
all title and proprietary rights in and to the Software and all copies thereof, all of which
contain valuable trade secrets of Supplier and/or its suppliers or licensors. This License is
NOT a sale of the Software or any copy of it, nor a waiver of the rights of Supplier under
the U.S. copyright laws or any other Federal, State or other applicable laws. This License
does not include the right to sublicense the Software and is personal to you, and therefore
may not be assigned (by operation of law or otherwise) or otherwise transferred by you
without the prior written consent of Supplier. Without limiting the foregoing, you may
not sell, license, sublicense, lend, rent, lease or otherwise transfer the Software. You
acknowledge that the Software in source code form remains a confidential trade secret of
Supplier and/or its suppliers or licensors, and you agree not to reverse engineer, decipher,
decompile, modify or disassemble the Software (except as authorized by law), incorporate
the Software in whole or in part in any other software or product, or develop derivative
works of the Software or allow others to do so, or to attempt to do any of the foregoing,
without the express prior written consent of Supplier.

3. Restriction on Copying. As a Supplier’s customer where your courses are hosted on
Supplier’s servers, you may download as many copies of the Software as needed by
development for your assigned paid account. You may not copy the Software or permit
others to copy the Software, except for backup or archival purposes. Any such copy(ies)
made by you shall be subject to this Agreement and shall contain all of Supplier’s notices
regarding copyrights, trademarks and other proprietary rights as contained in the
Software originally provided to you. You may not remove any copyright, trademark,
proprietary rights, disclaimer or warning notices included in or embedded in any part of
the Software or in any copy you make of the Software.

4. Ownership of Accessed Content. All title, ownership rights, and proprietary rights in and
to the information and other content accessed, indexed and/or downloaded from the
Internet and World Wide Web (“Web”) sites by operation of the Software
(collectively, “Content”) is the property of the applicable Content owner, including,
without limitation, Supplier, its affiliates, and any Internet or Web site Content providers
(“Content Providers”). This License gives you no ownership or similar rights with respect
to any such Content.

5. No Warranties. THE SOFTWARE IS LICENSED TO YOU ON AN “AS IS” BASIS
AND WITHOUT ANY WARRANTIES OF ANY KIND, EITHER EXPRESS OR
IMPLIED, INCLUDING WARRANTIES OF NONINFRINGEMENT,
MERCHANTABILITY OR OF FITNESS FOR ANY PARTICULAR PURPOSE AND
WARRANTIES AS TO ACCURACY, COMPLETENESS OR CURRENTNESS, WITH
RESPECT TO THE SOFTWARE AND/OR ANY RELATED SERVICES OR ITEMS
OFFERED, INCLUDING, WITHOUT LIMITATION, ANY END-USER SUPPORT
SERVICES THAT MAY BE OFFERED, AND ANY CONTENT THAT MAY BE
ACCESSED, INDEXED AND/OR DOWNLOADED BY OPERATION OF THE
SOFTWARE.

Without limiting the foregoing, you are responsible for the supervision, management and
control of the use of the Software and any output of the Software, including but not
limited to properly installing the Software on your computer system, determining the
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appropriate uses of the software, and establishing adequate backup to prevent any
adverse consequences in the event of a software malfunction. Supplier does not warrant
that your use of the Software will be uninterrupted or error-free. the entire risk as to the
quality and performance of the Software and any related products and services and any
content provided thereby remains with you and, should any of the foregoing prove
defective or harmful, you assume the entire risk and cost of servicing, repair or correction.

Limitations on Liability. Supplier, its affiliates, and any licensors, agents, suppliers and
distributors thereof, including without limitation any content providers, disclaim all
liability for, and under no circumstances shall be liable to you or any other person or
entity for, actual or alleged damages of any kind or character (including without
limitation special, indirect, punitive or consequential damages), whether in contract, tort
or otherwise, including but not limited to, loss of goodwill, computer failure or
malfunction, loss of data, loss of profit, loss of use, stoppage or interruption of business,
breach of any trademarks, trade names, trade secrets, copyrights or other proprietary
rights of any third parties, or any other commercial damages or losses of any kind, arising
out of or relating to the use or performance or non-performance of the Software and/or
related products and services (including, without limitation, the retrieval and
downloading of content or other information by the Software or any decision made or
action taken by you in reliance thereon), whether or not foreseeable and even if Supplier
is advised of the possibility of such damages. Supplier agrees to indemnify you in the
event that Supplier is found guilty of United States copyright laws.

Effect of State Law. SOME STATES OR JURISDICTIONS DO NOT ALLOW THE
LIMITATION OR EXCLUSION OF LIABILITY FOR INCIDENTAL OR
CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATIONS MAY NOT APPLY
TO YOU. YOU MAY HAVE OTHER LEGAL RIGHTS THAT VARY FROM STATE
TO STATE OR BY JURISDICTION.

Export. You may not download or otherwise export or re-export the Software or any
underlying information or technology except in full compliance with all United States
and/or foreign laws and all other applicable laws and regulations. In particular, but
without limitation, none of the Software or underlying information or technology may be
downloaded or otherwise exported or re-exported (a) into (or to a national or resident of)
Cuba, Iraq, Libya, North Korea, Iran, Syria or any other country to which the U.S. has
embargoed goods; or (b) to anyone on the U.S. Treasury Department’s list of Specially
Designated Nationals or the U.S. Commerce Department’s Table of Deny Orders. By
downloading or using the Software, you are agreeing to the foregoing and you are
representing and warranting that you are not located in, under the control of, or a
national or resident of any such country or on any such list.

U.S. Government Restricted Rights. The Software is provided with “Restricted Rights.”
Use, duplication or disclosure by the Government is subject to restrictions as set forth in
subparagraph (c)(1)(ii) of The Rights in Technical Data and Computer Software clause
at DFARS 252.227-7013 or subparagraphs (c)(1) and (2) of the Commercial Computer
Software-Restricted Rights at 48 CFR 52.227-19, as applicable (and the successor clauses
to any of the foregoing). Contractor/manufacturer is Supplier, Inc.

Term and Termination of License. This Agreement and the License granted in it shall
continue until Supplier announces its termination, and Supplier may terminate the
License granted at any time if you are in breach of any of this Agreements terms and
conditions. Upon any termination, or if you should give up your personal use and control
of the computers on which the Software is installed, you agree to destroy all copies of the
Software and any related materials in any form.

UPLOADING Within Design-a-Course you are given the opportunity to upload your
courseware to Supplier’s hosting site. Supplier reserves the right to terminate your
courseware hosting agreement with Supplier for the following reasons:

A. Courseware that describes methods, descriptions and depictions or teaching of:-
Hate, racism, illegal weapon manufacturing, illegal explosives manufacturing or



pornography.

B. Using your courseware to teach any material that infringes any copyright,
trademark, patent, trade secret, or other proprietary rights of any third party,
including, but not limited to, the unauthorized copying of copyrighted material, the
digitization and distribution of photographs from magazines, books, or other
copyrighted sources, and the unauthorized transmittal of copyrighted software.

12. Service and Support. Supplier will provide, from 9:00AM to 5:00PM Mountain Time on
Supplier’s normal business days, telephone and e-mail customer service support to you to
assist in resolving problems, obtaining clarification relative to Supplier’s Software and
reporting suspected defects or errors in Suppliers Software. Supplier will diligently work
for the prompt resolution of defects and errors in our Software, and will respond to you
by using a dedicated contact telephone number or e-mail address for each support call. In
the case of a system down condition attributable to Supplier, Supplier may utilize other
means of communication for both reporting of errors and conditions. Provided that
maintenance calls are received within Supplier’s business hours, Supplier will make an
initial response to maintenance calls within twenty-four (24) hours after receipt. Clients
agree to appoint one person as the principle point of contact for the communication of
errors to Supplier and for the receipt of error fixes and updates, if any. Additionally,
clients may appoint another person as a back up of the principle contact. The portions of
our software application services which are operated by Supplier will have at least 99%
uptime, as measured monthly, excluding planned downtime. In addition, the portion of
our software application services operated by Supplier will not experience more than two
outages (unscheduled downtime) of more than two hours in any month. Scheduled
downtime will be done in no greater frequency than once per month. You will be notified
of scheduled down time expected to be over one hour at least seventy-two (72) hours
before downtime occurs. Should supplier not adhere to this Service and Support
paragraph, and you notify supplier in writing, where:

A. Supplier hosts your courseware (ASP Model); you will be entitled to a
pro-rated refund on the amount paid to Supplier on an annual contract basis. Pro-
rated amount is determined by the number of calendar days into the annual
agreement. Or, you will be allowed to immediately terminate this agreement if you
are on a monthly paid subscription.

B. You host your courseware (Self-Host Model); you will be entitled to a
pro-rated refund of the amount paid to Supplier of the original License purchase
price, excluding installation costs, should supplier not adhere to this Service and
Support paragraph in the first 12 months, and you notify Supplier in writing, Pro-
rated amount is determined by the number of calendar days into the first 12 months
of purchase. Should supplier not adhere to this Service and Support paragraph after
the first 12 months, and you notify Supplier in writing, you will be entitled to a pro-
rated refund on the amount paid to Supplier on an annual contract basis, for the
Annual Software Support agreement. Annual Software Support agreement (this
paragraph) will automatically renew unless either party gives the other 30 days
written notice of termination of said agreement. As a convenience, Supplier may
supply hardware to Self Hosted customers. Supplier does not support, nor in any way
provide any warranty, for said hardware.

13. Supplier retains the right to modify its pricing to you for both ASP and Self Hosting
Annual Software Maintenance pricing. Supplier will notify you at least 30 calendar days
prior to any pricing change. Pricing cannot change to you during the term of any ASP
and/or Self Hosting Annual Software Maintenance annual agreement. Pricing will not
increase more than 10% annually. This agreement will automatically renew unless either
party notifies the other in writing, sixty (60) days prior to the end of the current contract
period. If your student count goes above the initial Level Plan you signed up for, you
agree to be billed at the increased pro-rated amount for the current month and at the
new amount in the subsequent months.



14. Design-a-Course Solutions. Design-a-Course Solutions is electronic content on di'erent
subjects for learning and training purposes only that is licensed by you from Supplier,
which can be downloaded into the Design-a-Course catalog on your system. Design-a-
Course Solutions content licensed from Supplier to you IS FOR YOUR INTERNAL
COMPANY USE ONLY, as defined by your current account agreement with Supplier,
and is NOT FOR RESALE without written permission by Supplier. You understand and
agree that any content or training materials provided by Supplier under the Design-a-
Course Solutions is; a) for information and training purposes only. b) Does not represent
a legal opinion or offer legal advice in any way. ¢) Is copyrighted material and cannot be
duplicated in any way.

15. Sale or dissolution of Supplier’s company. Should Supplier dissolve or sell the assets of
Supplier, including the Design-a-Course software, all licensing agreements will be
transferred to purchaser of Supplier or any governing body. Self-hosting customers will be
entitled to keep the software purchased from Supplier. Annual maintenance and support
will be negotiated by you and purchaser.

16. Default. As described above, yearly subscription licenses will automatically renew unless
prior notice of intent not to renew is received. Renewal payment must be received by
Supplier within 30 days of the receipt of the renewal invoice, or on the scheduled renewal
date, whichever is the later date. If payment is not received on time, the account will be
declared in default. Any account that goes into default for lack of payment will be
immediately disabled. If an account is disabled because of a default, full payment of all
outstanding invoices, plus a re-instatement fee of $250.00, must be paid before service is
restored.

17. General. YOU ACKNOWLEDGE THAT YOU HAVE READ THIS LICENSE
AGREEMENT, UNDERSTAND IT, AND AGREE TO BE BOUND BY ITS TERMS
AND CONDITIONS. YOU FURTHER AGREE THAT IT IS THE COMPLETE AND
EXCLUSIVE STATEMENT OF THE LICENSE AGREEMENT BETWEEN YOU AND
SUPPLIER AND SUPERSEDES ANY PROPOSAL, OR PRIOR AGREEMENT, ORAL
OR WRITTEN, AND ANY OTHER COMMUNICATIONS BETWEEN YOU AND
SUPPLIER OR ITS AFFILIATES RELATING TO THE SUBJECT MATTER OF
THIS LICENSE AGREEMENT. If any provision of this Agreement is held to be
unenforceable in any jurisdiction for any reason, such provision shall be reformed only to
the extent necessary to make it enforceable and such decision shall not affect the
enforceability (a) of such provision under other circumstances or jurisdictions, or (b) of
the remaining provisions hereof under all circumstances or jurisdictions. Headings shall
not be considered in interpreting this Agreement. This Agreement may be assigned or
transferred by Supplier. This Agreement will be governed by the laws of the United
States and the laws of the State of Colorado, without regard to conflicts of laws
principles. This Agreement will not be governed by the United Nations Convention of
Contracts for the International Sale of Goods, the application of which is hereby expressly
excluded.



